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PER Ms. MADHUMITA ROY - JM:

All four appeals at the instance of the Revenuedamrected against the
orders all dated 05.07.2018 passed by the pass#utk ommissioner of Income
Tax (Appeals) — 1, Rajkot (the CIT(A)), arisingtai the assessment orders all
dated 29.03.2016 passed by the Learned ITO, Wad3)( Rajkot under section
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143(3) r.w.s. 147 of the Income Tax Act, 1961 (eatter referred as to ‘the
Act’) for Assessment Years 2008-09, 2009-10, 201@&2011-12.

2. The short point involved in this particular neaitts this as to whether the
rental income from letting out a Mall can be trelads income from business and
profession or income from house property in thes@né facts and circumstances
of the case.

3. ITA No. 362/Rjt/2018 for A.Y. 2008-09 is takes the lead case.

4. The assessee filed its return of income for £808-09 declaring loss of
Rs.10,41,951/- on 31.07.2008 which was initiallgqassed under Section 143(1)
of the Act. Subsequently, a search under Sect8@not the Act was carried out
at the premises of the assessee on 24.06.2010 iaalty fthe assessment
proceedings initiated thereon under Section 153tkhefAct for A.Ys. 2005-06 to
2010-11 was completed on 25.10.2012. Fort the yader consideration, the
relevant assessment has been completed deternmaidoss at Rs.10,41,951/-.
Subsequently, the department came to know that$isessee has earned rent
during the year under consideration and the inctimaezof was duly accounted
for in the P&L account under the head ‘Profit & Gaif business or Profession”.
The assessee has claimed excessive expenses aratl dffss for taxation as of
the as of the view of the Revenue and therefore,ctise was reopened under
Section 147 of the Act. The assessment proceeglasggconcluded by treating
the impugned income by letting out ‘Prasang Ha#' ‘aacome from house
property’. The excess expenses restricted totdrelard deduction @ 30% has
also been disallowed. However, the same was egjdny the Ld. CIT(A). The
income so earned by the assessee by letting othéb¥rasang Hall has been

treated as ‘income from business income’. Hereejristant appeal before us.
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5. The facts of the case is this that the assdsseds a builder / developer

and owner of property (Prasang Hall) and earnetl santhe same. The rent

income was offered to tax under the head ‘ProfitGain of business or

Profession” by the assessee. Before the Ld. A®©a#isessee filed the following

reply:

“1.0

2.0

3.0

4.0

We are engaged in the business of letting bali to various parties. The
assessments for the assessment years under catigiddnave been finalized u/s
1534 r.w.s. 143(3) of the Income tax Act, 1961 ¢hemafter referred to as the
"Act"] assessing returned loss as assessed loss.ARIT, circle has considered
the material placed on record and assessed incqupdyimg his mind.

It is to be submitted that we are engaged tinobusiness of letting of hall which is
apparent from the deed of partnership. Howevepjtears that this aspect has not
been considered in proper perspective.

As regards the reliance on the decision indhge of Commissioner of Income tax
& ANR Vs Rinku Chakraborthy 56 DTR (Kar) 227" dttd be mentioned that the
Hon'ble High Court Karnataka clearly indicated theopening be done only when

there "oversight", "advertence" "mistake" the ongi assessment.

It is submitted that this case, there no questidn'aversight”, "advertence"
"mistake" the assessing clearly indicated that "8ksessee firm engaged business
of letting hall rent" Hence, the issue raised ablgaconcluded earlier assessment
proceedings. The AO has duly applied his mind swmtssment done on the basis
of all the material placed on record.

Thus, we have used the hall for carrying owifess activity of letting out the
property for various occasions or celebrations. Eenthis activity is purely

business activity and income is properly considexedncome from business and
profession.

The CIT Vs. Kelvinator of India Limited, (2010) 3R 561, the Supreme Court
observed that post 01-04-1989, the power to reapenuch wider. However, one
needs to give a schematic interpretation to thedsdreason to believe' failing
which, Section 147 would give arbitrary powershe Assessing Officer to reopen
the assessments on the basis of 'mere change mibiwpivhich cannot be per se
reason to reopen.

The conceptual difference between the power t@weaind power to reassess is to
be kept in mind.

The Assessing Officer has no power to review; Bassessment has to be based on
the fulfillment of certain pre conditions and iftlboncept of ‘change of opinion' is
removed, in the barb of reopening the assessmewiew would take place. One
must treat the concept of ‘change of opinion asnabuilt test to check ause of
power by the Assessing officer.
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5.0 In view of the above your proposal for treatiegtal income for a day or two per
occasion in nothing but business income and cammotaxed under the head
income from house property. Your proposal is tteeektrongly objected as it is
against the principles of decision of Hon'ble SupeeCourt and spirit of the
provisions enacted in the statute.”

6. Invoking of provision of Section 22 of the Athe rent income has been
taxed under the head ‘income from house propergytie Ld. AO. As the
income has been treated as house property, then@gpelaimed against that
income was also not found to be allowable by theAd. According to him, the
assessee derived rent from the property but didcaoty out any business
thereon. It is the case of the assessee beforEisteAppellate Authority and
before us as well stated that the said ‘Prasanyj kg been let out to various
customers from time-to-time and the assessee baw/ee the rent income from
the clients as and when they have hired Hall. Swcit out of the Hall is,
therefore, business of the assessee and the samet d# treated as ‘income
from house property’. Further that, in raisingsthicome from rent the assessee
has incurred expenses for staff, manager, telephaeetricity and maintenance
etc., whereas, the Ld. AO has given a finding thatassessee has not done any
business and has earned only rental income otiea$did property. Moreso, the
Ld. AO was of the view that the assessee wouldreqtire any staff for the
maintenance and renting of the Hall. The Ld. CIT@nsidered the entire
aspect of the matter and came to a finding thatleymy staff by the assessee
leads to a logical inference that the Prasang Hall been used to earn the
business income for renting it out. Holding thepe of head ‘income from
business income’ to ‘house property’ and denyirg éRkpenses claimed by the
assessee is not justified. The Ld. CIT(A) disposédhe appeal by allowing
relief to the assessee.

7. Before us, the Learned Counsel while relyingrugph@ order passed by the
Ld. CIT(A) submitted that the issue is squarelyar@d by the judgment passed
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the Hon’ble Supreme Court in case of M/s. Chenmapérties & Investments
Ltd. vs. CIT, reported in (2015) 373 ITR 673] (SCuch contention made by
the assessee, however, has not been able to bewaitdd by the Ld. DR. A
copy of the said judgment has also been submitedfdrd us. The relevant

paragraph whereof is reproduced herein below:

“We have heard the learned counsel for the partiesthe aforesaid issue. Before we
narrate the legal principle that needs to be applie give the answer to the aforesaid
question, we would like to recapitulate some sehi@sures of the present case.

The Memorandum of Association of the appellant-@ampwhich is placed on record

mentions main objects as well as incidental or kensi objects in clause Ill. (A) and (B)

respectively. The main object of the appellant camypis to acquire and hold the

properties known as “Chennai House” and “Firhavirs@te” both in Chennai and to let

out those properties as well as make advances tiposecurity of lands and buildings or
other properties or any interest therein. What waphasise is that holding the aforesaid
properties and earning income by letting out thpseperties is the main objective of the
company. It may further be recorded that in theinetthat was filed, entire income which
accrued and was assessed in the said return was lgtiing out of these properties. It is so
recorded and accepted by the assessing officerdffiimshis order.

It transpires that the return of a total income R$.244030 was filed for the assessment
year in question that is assessment year 1983-H®¥the entire income was through
letting out of the aforesaid two properties nameighennai House” and “Firhavin
Estate”. Thus, there is no other income of the ssse except the income from letting out of
these two properties. We have to decide the issejgitkg in mind the aforesaid aspects.

With this background, we first refer to the judgtnaithis Court in East India Housing and
Land Development Trust Ltd.'s case which has bebedrupon by the High Court. That
was a case where the company was incorporatedthdttobject of buying and developing
landed properties and promoting and developing retxkThus, the main objective of the
company was to develop the landed properties irtkets. It so happened that some shops
and stalls, which were developed by it, had beetertout and income was derived from
the renting of the said shops and stalls. In thHasts, the question arose for consideration
was: whether the rental income that is received todse treated as income from the house
property or the income from the business. This toatiile holding that the income shall be
treated as income from the house property, redtedidcision in the context of the main
objective of the company and took note of the tfzatt letting out of the property was not
the object of the company at all. The court wasetoee, of the opinion that the character
of that income which was from the house property hat altered because it was received
by the company formed with the object of developidjsetting up properties.

Before we refer to the Constitution Bench judgniere case of Sultan Brothers (P) Ltd.,
we would be well advised to discuss the law lardauthoritatively and succinctly by this
Court in Karanpura Development Co. Ltd. v. Commissionemabine Tax, West Benbal
[44 ITR 362 (SC)]. That was also a case where tmagany, which was the assessee, was
formed with the object, inter alia, of acquiring chrlisposing of the underground coal
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mining rights in certain coal fields and it had tested its activities to acquiring coal
mining leases over large areas, developing theroatfields and then sub-leasing them to
collieries and other companies. Thus, in the saisle¢ the leasing out of the coal fields to
the collieries and other companies was the businédise assessee. The income which was
received from letting out of those mining leases sl@wn as business income. Department
took the position that it is to be treated as inednom the house property. It would be thus,
clear that in similar circumstances, identical issarose before the Court. This Court first
discussed the scheme of theome Tax Acand particularly six heads under which income
can be categorised / classified. It was pointedtbat before income, profits or gains can
be brought to computation, they have to be assigmeshe or the other head. These heads
are in a sense exclusive of one another and inoshieh falls within one head cannot be
assigned to, or taxed under, another head. Thexgathe Court pointed out that the
deciding factor is not the ownership of land ordea but the nature of the activity of the
assessee and the nature of the operations in oglatb them. It was highlighted and
stressed that the objects of the company musth&ld@pt in view to interpret the activities.
In support of the aforesaid proposition, numberjuafgments of other jurisdictions, i.e.
Privy Counsel, House of Lords in England and USr@owere taken note of. The position
in law, ultimately, is summed up in the followingrds:-

“As has been already pointed out in connection with other two cases where
there is a letting out of premises and collectibmemts the assessment on property
basis may be correct but not so, where the letingub-letting is part of a trading
operation. The diving line is difficult to find; bin the case of a company with its
professed objects and the manner of its activiies the nature of its dealings with
its property, it is possible to say on which side bperations fall and to what head
the income is to be assigned.” After applying #ieresaid principle to the facts,
which were there before the Court, it came to thectusion that income had to be
treated as income from business and not as incomne iouse property. We are of
the opinion that the aforesaid judgment in Karargplrevelopment Co. Ltd.'s case
squarely applies to the facts of the present case.

No doubt in Sultan Brothers (P) Ltd.'s case, Caonttin Bench judgment of this Court has
clarified that merely an entry in the object clawt®wing a particular object would not be

the determinative factor to arrive at an conclusighether the income is to be treated as
income from business and such a question wouldndeppon the circumstances of each
case, viz., whether a particular business is lgtiim not. This is so stated in the following

words: -

“We think each case has to be looked at from artmssiman's point of view to find
out whether the letting was the doing of a businesshe exploitation of his
property by an owner. We do not further think thdhing can by its very nature be
a commercial asset. A commercial asset is only ssetaused in a business and
nothing else, and business may be carried on wibtjally all things. Therefore,

it is not possible to say that a particular actyis business because it is concerned
with an asset with which trade is commonly carrd We find nothing in the
cases referred, to support the proposition thataierassets are commercial assets
in their very nature.” We are conscious of therafaid dicta laid down in the
Constitution Bench judgment. It is for this reasam, have, at the beginning of this
judgment, stated the circumstances of the presase¢ from which we arrive at
irresistible conclusion that in this case, lettiog the properties is in fact is the
business of the assessee. The assessee therigfotly, disclosed the income under
the Head Income from Business. It cannot be treatetincome from the house
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property'. We, accordingly, allow this appeal aret sside the judgment of the
High Court and restore that of the Income Tax AlgpelTribunal. No orders as to
costs.”

8. Keeping in mind the present facts and circunt&armf the case before us,
we have further considered the partnership deeebldait.04.2005 which is also
reproduced in the order passed by the Ld. CIT(Apneim it appears that the
property was acquired to earn income by letting thet same for the specific
purpose i.e. marriage function, celebration, kg#yty, business conference etc.
by the clients who has taken it for the specifiy.ddn fact, the assessee is
carrying out the business of rental the part ofgheperty being a Hall for the
aforesaid purposes. The appellant is also proyidire usage of the property
with infrastructural facility for the event only dras such it is the business of the
appellant to maximize the usage of stock-in-trafl¢he partnership firm. We
find that the case before Hon’ble Supreme Coudestical to that of the matter
before us wherein the Memorandum of Associatiorthef assessee company
mentions the main object of the company to acgam@ hold the properties and
to let out those properties as well as make adwopen the security of lands
and building or other properties or any interestéim. The entire income which
was accrued and was assessed in the return sdofilde assessee therein was
from letting out of the properties. The ultimabeding of the Hon’ble Supreme
Court is this that the letting of the propertiesnigact a business of the assessee
that has been rightly disclosed in the income uritier head ‘income from
business’. The same cannot be treated as ‘incoone louse property’. Thus,
relying upon the ratio laid down by the Hon’ble mpe Court in case of M/s.
Chennai Properties & Investments Ltd. (supra) theeio passed by the Ld.
CIT(A) quashing the assessment order passed byLtheAO holding it
unjustified in treating the business income shownth®e assessee as ‘income

from house property’ is found to be just and progeeas to warrant interference,
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the same is, therefore, upheld. The Revenue’'sahppetherefore, found to be

devoid of any merit, thus, dismissed.

ITA Nos. 363 to 365/Rjt/2018 For A.Ys. 2009-10 @12-12

9. The decision in ITA No. 362/Ind/2018 for A.Y. @09 shall apply
mutatis mutandis in all three ITA Nos. 363 to 3G5R18.

10. Inthe combined result, Revenue’s all four abpare dismissed.

| This Order pronounced on  22/02/2023
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